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BANKRUPTCY PLUS

THIS PRESENTATION IS INTENDED TO GIVE YOU AN 

OVERVIEW OF  BANKRUPTCY AND OTHER LAWS 

AND RULINGS THAT YOU WILL ENCOUNTER WHILE 

PERFORMING YOUR DUTIES REGARDING LOANS, 

TUITION AND CONTACTING STUDENTS ON A DAILY 

BASIS



WHO AM I ???

I am NOT an Attorney

I was the Associate Bursar and Director of the Office of Credit and Collections at Temple University

I was in charge of one of the Nations largest Loan Portfolios

My department dealt with Bankruptcy and Attorneys on a continual basis

We defended Bankruptcy for Loans and Tuition and Fees

I have been a Consultant in the Higher Education Industry and worked with Second Alliance as Director  

of Education for the past 9-years

I have worked to help Campus Based Clients by consulting on many issues. Working with Second Alliance 

helping with a Webinar Series, Workshops and this Yearly Collections Conference

I have sat in your Chair and believe in passing on and sharing information to any school in need.

The information contained in today’s session was learned through my experiences, research and the help 

of many friends in the Industry . Please take this information, Copy it, Steal it, Share it and if you have   

any questions call me at any time!  

Use the  C.A.S.E   Principal



BANKRUPTCY HISTORY

THE US CONSTITUTION GRANTED CONGRESS THE POWER TO CREATE 

UNIFORM LAWS FOR BANKRUPTCY THROUGHOUT THE UNITED STATES

THE CONSTITUTION LEGISLATES THAT ALL BANKRUPTCY LAWS ARE 

FEDERAL AND HANDLED ONLY IN FEDERAL COURTS (STATES ARE 

PREEMPTED FROM HANDLING BANKRUPTCY)

BANKRUPTCY WAS ESTABLISHED TO GIVE DEBTORS A “FRESH START” 

AND ESTABLISH A PRIORITY SYSTEM OF REPAYMENT TO CREDITORS

THE BANKRUPTCY CODE IS FOUND AT 11 U.S.C. 101.ET SEQ.



BANKRUPTCY FACTS

OVER A MILLION BANKRUPTCY FILINGS A YEAR

SINCE 2005 AND THE IMPLEMENTATION OF THE BANKRUPTCY ABUSE 

PREVENTION AND CONSUMER PROTECTION ACT BANKRUPTCY FILINGS 

HAVE INCREASED

THE TYPICAL FILER FOR BANKRUPTCY THE PAST FEW YEARS HAS BEEN A 

WHITE MALE, MARRIED, WORKING FULL TIME WITH A NET HOUSEHOLD 

INCOME OF LESS THAN $30,000 PER YEAR AND TOTAL DEBT OF 

$47,000 (NOT INCLUDING MORTGAGE DEBT)

THE BAPCA WAS THE LAST SIGNIFICANT LEGISLATION PASSED 

REGARDING BANKRUPTCY



STUDENT LOANS & BANKRUPTCY

HOW DID STUDENT LOANS GET IN THIS PICTURE? IN THE 1970S THE GOVERNMENT 

TOOK A LOOK AT THE PERCEIVED ABUSE OF STUDENT LOANS IN BANKRUPTCY. 

IT TURNED OUT THAT SOME STUDENTS WERE ACTUALLY FINANCING THEIR EDUCATIONS 

BY TAKING OUT LOANS AND FILING BANKRUPTCY UPON GRADUATION. SUCCESSIVE 

CONGRESSIONAL OVERHAULS ATTEMPTED TO FIX THE PERCEIVED PROBLEM.  

THE RESULT OF ALL THE FIXES IN SUCCESSIVE CONGRESSES? MASSIVE CONFUSION 

AND THE NEED FOR A CHART TO KNOW WHAT WAS AND WAS NOT DISCHARGEABLE.

WHEN THE BACPA* WAS SIGNED INTO LAW IN OCTOBER OF 2005, THE GAME

CHANGED.  STUDENT LOAN DEBT WAS NO LONGER DISCHARGEABLE UNLESS THE 

BORROWER FILED FOR A HARDSHIP DISCHARGE.

* THE BANKRUPTCY ABUSE PREVENTION AND CONSUMER PROTECTION ACT OF 2005 

(BAPCPA) (PUB.L. 109-8, 119 STAT. 23, ENACTED APRIL 20, 2005



THE COST OF ATTENDING 
COLLEGE

FOR THE FIRST TIME EVER STUDENT LOAN DEBT IN AMERICA HAS 

ECLIPSED CREDIT CARD DEBT. ACCORDING TO THE NATIONAL 

ASSOCIATION OF CONSUMER BANKRUPTCY ATTORNEYS, 

AMERICANS NOW OWE:

693 BILLION IN CREDIT CARD DEBT

730 BILLION IN CAR LOANS

870 BILLION IN STUDENT LOAN DEBT

GRADUATES, DROP-OUTS, THOSE WITH ADVANCED DEGREES AND 

FROM ALL 50 STATES …THOSE BURIED IN DEBT ARE EVERYWHERE!



BANKRUPTCY TERMS 

PETITION - BANKRUPTCY BEGINS WITH THE FILING OF A PETITION 

FOR RELIEF FILED IN A FEDERAL BANKRUPTCY COURT (VOLUNTARY 

OR INVOLUNTARY)

STAY- ONCE FILED AN AUTOMATIC STAY PROHIBITS ALL ENTITIES 

(YOU OR YOUR AGENCIES OR ATTORNEYS) FROM ANY ACT TO 

COLLECT DURING THE BANKRUPTCY

TRUSTEE- A COURT APPOINTEE AS FIDUCIARY FOR THE 

CONSUMER. THEY MAY CONVERT ASSETS TO CASH, DISTRIBUTE 

THE MONEY OR MANAGE THE CONSUMERS’ REPAYMENT PLAN 

UNDER CHAPTER 13



BANKRUPTCY CHAPTERS

CHAPTER 7 - LIQUIDATION

CHAPTER 11 - BUSINESS REORGANIZATION

CHAPTER 12 - FARM PROTECTION

CHAPTER 13 - INDIVIDUAL REORGANIZATION

WE WILL BASICALLY DEAL WITH CHAPTERS 

7 & 13



CHAPTER 7 - LIQUIDATION

MOST COMMON

COMPLETE LIQUIDATION OF DEBT

PRIORITY PAYMENT BY CODE (EXPENSES, SECURED, UNSECURED)

ALL DEBTORS NON-EXEMPT ASSETS SOLD TO PAY DEBTS

RUNS ABOUT 90-180 DAYS

GENERALLY NOT NECESSARY TO FILE A CLAIM

• DEBTOR IS RELEASED FROM ALL DISCHARGEABLE DEBT

• INDIVIDUAL MAY FILE ONCE EVERY 8 YEARS (PRIOR TO 2005 WAS 6 YEARS)



CHAPTER 13- WAGE EARNER

FOR DEBTORS WITH UNSECURED DEBTS LESS THAN $336,900 AND SECURED DEBTS LESS THAN 

$1,101,650 (AS OF 1998) WHO MUST FILE A GOOD FAITH PLAN TO REPAY WITHIN 15-DAYS OF 

FILING. 

UNDER THE NEWEST RULES SOME LEFTOVER BALANCES MAY NO LONGER BE DISCHARGED AT THE END OF THE 

PLAN DEPENDING ON PURCHASE DATE AND COST.

DEBTOR KEEPS ALL PROPERTY AND MAKES PAYMENTS ON DEBTS FROM MONEY EARNED AFTER FILING.

UNDER BACPA, IF INCOME EXCEEDS MEANS TO PAY, THE DEBTOR MAY BE REQUIRED TO PROVIDE ADEQUATE 

FISCAL PROTECTION TO CREDITORS  TO PREVENT THEIR SECURITY FROM DEPRECIATING FASTER THAN THEY ARE 

BEING PAID OFF. 

ALL MONEY GOES TO A TRUSTEE WHO DISTRIBUTES ALL FUNDS.

REGULAR INSTALLMENTS ARE PAID ACCORDING TO A PLAN APPROVED BY THE COURT.

RUNS 3 TO 5 YEARS.

EDUCATIONAL DEBT IS NON-SECURED AND NOT A PRIORITY. MOST LOANS ARE NOT PAID IN FULL BY THE END 

OF THE BANKRUPTCY. 

TIP-PROACTIVE AND POSITIVE: CONTACT THE BORROWER’S ATTORNEY AND REQUEST REAFFIRMATION OF THE 

DEBT. SUGGEST A PAYMENT PLAN BECAUSE THE DEBT IS NOT DISCHARGEABLE. REHABILITATION MAY  BE AN 

OPTION TO SUPPORT A “FRESH START”.



DISMISSAL

TRUSTEE OR A CREDITOR MAY PETITION THE 

BANKRUPTCY COURT FOR DISMISSAL

BEING DISMISSED MEANS THE DEBTOR DOES NOT 

QUALIFY UNDER THE CODE, AS BANKRUPT

THE COURT MAY ALSO DISMISS A CASE DUE TO 

SUBSTANTIAL ABUSE OF THE BANKRUPTCY CODE

REMEMBER DISMISSAL DOES NOT MEAN 

DISCHARGE



DISCHARGE

A DEBTOR RECEIVES A DISCHARGE FROM BANKRUPTCY 

COURT WHEN THEY HAVE MET THE REQUIREMENTS OF 

THE CODE UNDER THE CHAPTER IN WHICH THEIR 

BANKRUPTCY WAS GOVERNED (ALL DISCHARGEABLE DEBTS ARE 

EFFECTIVELY DISCHARGED AND NO LONGER OWED).

YOU SHOULD HAVE STUDENTS LOOK AT THEIR 

DISCHARGE ORDER ( WITH YOU IF POSSIBLE)TO SEE 

THAT THEIR STUDENT  DEBT HAS NOT BEEN 

DISCHARGED.



THE LAW AND STUDENT LOANS IN 
BANKRUPTCY

THE US BANKRUPTCY CODE WAS AMENDED UNDER BACPA TO INCLUDE 

“QUALIFIED EDUCATION LOANS” IN THE EXCEPTIONS TO DISCHARGE.

AN “EDUCATION LOAN” CAN FAIL TO QUALIFY FOR NON-DISCHARGEABILITY

IF:

IT IS USED AT A SCHOOL THAT IS A NON-TITLE IV INSTITUTION .

IT IS USED FOR COSTS NOT INCLUDED WITHIN THE DEFINITION OF COST OF 

ATTENDANCE.

IT IS USED FOR STUDY ABROAD NOT UNDER THE PURVIEW OF THE HOME 

INSTITUTION.

IT IS USED FOR A PREVIOUS YEAR’S SCHOOL CHARGES.



CHANGES YOU NEED TO KNOW

523(A)(8)(B) CHANGES THE DEFINITION OF A QUALIFIED EDUCATION LOAN TO MATCH THE IRS 

DEFINITION

THE TERM “QUALIFIED EDUCATION LOAN” MEANS ANY INDEBTEDNESS INCURRED BY THE 

TAXPAYER SOLELY TO PAY QUALIFIED HIGHER EDUCATION EXPENSES-

(A) WHICH ARE INCURRED ON BEHALF OF THE TAXPAYER, THE TAXPAYER’S SPOUSE, OR 

ANY DEPENDENT OF THE TAXPAYER AS OF THE TIME THE INDEBTEDNESS WAS INCURRED,

(B) WHICH ARE PAID OR INCURRED WITHIN A REASONABLE PERIOD OF TIME BEFORE OR 

AFTER THE INDEBTEDNESS IS INCURRED, AND

(C) WHICH ARE ATTRIBUTABLE TO EDUCATION FURNISHED DURING A PERIOD WHICH THE 

RECIPIENT WAS AN ELIGIBLE STUDENT. SUCH TERM INCLUDES INDEBTEDNESS USED TO 

REFINANCE INDEBTEDNESS WHICH QUALIFIES  AS A QUALIFIED EDUCATION LOAN 

(THIS DOES NOT INCLUDE MONEY BORROWED FROM A RELATIVE OR AN EMPLOYER PLAN)    



QUALIFIED HIGHER EDUCATION 
EXPENSES

THE PERTINENT PART OF “QUALIFIED EDUCATION EXPENSES” 

MEANS THE COST OF ATTENDANCE (AS DEFINED IN SECTION 472 

OF THE HIGHER EDUCATION ACT OF 1965, 20 U.S.C. 1087II).

QUALIFIED EDUCATION EXPENSES INCLUDE TUITION, FEES, 

SPECIAL NEEDS SERVICES, SUPPLIES AND EQUIPMENT IN THE CASE 

OF A SPECIAL NEEDS BENEFICIARY. IT INCLUDES 

TRANSPORTATION BUT NOT BUYING A CAR OR A COMPUTER 

UNLESS IT IS PART OF THE USUAL REQUIREMENTS FOR THE 

SCHOOL OR SPECIFIC CLASS.

THE COST OF ROOM AND BOARD IS A QUALIFIED EDUCATION 

EXPENSE IF THE STUDENT IS ATTENDING AT LEAST HALF-TIME.  



ELIGIBLE INSTITUTIONS

AN ELIGIBLE EDUCATIONAL INSTITUTION IS ANY COLLEGE, 
UNIVERSITY, VOCATIONAL SCHOOL, OR OTHER POSTSECONDARY 
EDUCATIONAL INSTITUTION ELIGIBLE TO PARTICIPATE IN THE 
STUDENT AID PROGRAMS ADMINISTERED BY THE DEPARTMENT OF 
EDUCATION. (THIS CATEGORY INCLUDES VIRTUALLY ALL ACCREDITED 
PUBLIC, NONPROFIT, AND PROPRIETARY POSTSECONDARY 
INSTITUTIONS.)

AT THIS POINT, THIS INCLUDES PRIVATE LOANS GRANTED BY THE 
SCHOOL SPECIFICALLY TO ATTEND THE SCHOOL.

A SCHOOL MUST BE ELIGIBLE BUT DOES NOT HAVE TO 
PARTICIPATE IN FEDERAL STUDENT AID PROGRAMS.



WHAT HAS CHANGED WITH BACPA?
Bankruptcy Abuse and Consumer Protection Act

PRESUMPTIVELY, ALL STUDENT EDUCATIONAL DEBT IS NO 

LONGER DISCHARGEABLE-- INCLUDING TUITION AND 

FEES.  

IF THE DEBT INCURRED WAS "REQUIRED OF ALL STUDENTS 

IN THE SAME COURSE OF STUDY”. THIS COULD BE 

CONSTRUED AS BOOKSTORE CHARGES AND LAB FEES 

AND EQUIPMENT PURCHASES THAT ARE REQUIRED.

BE CAREFUL WITH FIGHTING THINGS LIKE PARKING 

CITATIONS. WERE THEY NECESSARY TO THE STUDENT’S 

EDUCATION? 



PREPARE FOR BANKRUPTCY BATTLES

SCHOOLS SHOULD BE USING A PROMISSORY NOTE FOR TUITION DEBT TO 

PROTECT THEMSELVES.

THE LAW IS A LIVING THING AND CAN CHANGE AT ANY TIME WITH A NEW 

PRECEDENT SETTING CASE IN ANY OF THE CIRCUIT COURTS ACROSS THE 

COUNTRY.

COVER YOUR ASSETS WITH A NOTE THAT HAS A SIGNATURE, CLEARLY 

INDICATES THE DEBT IS FOR EDUCATIONAL PURPOSES AND LAYS OUT THE 

EXPECTATIONS FOR REPAYMENT AND ANY PENALTIES FOR NON-PAYMENT.

TIP: SPEAK TO YOUR SCHOOL ATTORNEY ABOUT CRAFTING 

AN APPROPRIATE NOTE FOR YOUR INSTITUTION.



KNOW THE REQUIREMENTS

DETERMINE THE TYPE:  CHAPTER 7 (LIQUIDATION) OR 13 (REORGANIZATION)?

YOUR RESPONSE WILL BE DETERMINED BY THE TYPE FILED. FREEZE ALL ACCOUNTS AS 

OF THE DATE OF THE BANKRUPTCY. TAKE A SCREEN SHOT AND SAVE IT FOR USE TO 

MAKE SURE EVERYTHING IS PUT BACK CORRECTLY AFTER DISCHARGE NOTICE IS 

RECEIVED.

BILLING ACTIVITY  MUST STOP IMMEDIATELY.

DO NOT CALL, WRITE OR SEND BILLS TO THE BORROWER DURING THE PERIOD 

OF THE “AUTOMATIC STAY”, ALSO CALLED “PENDENCY”.  CEASE  COLLECTION 

EFFORTS AND  NOTIFY YOUR AGENCIES TO CEASE COLLECTION.

COMMUNICATE ONLY WITH THE BORROWER’S ATTORNEY OR THE COURTS.

UNDERSTAND THAT IF YOU RECEIVE VOLUNTARY PAYMENTS:

YOU MUST NOTIFY THE BORROWER’S ATTORNEY. THE JUDGE HAS CONTROL OF 

ALL OF THE BORROWER’S ASSETS DURING A BANKRUPTCY. YOU DO NOT WANT 

TO BE PERCEIVED AS RECEIVING FAVORABLE TREATMENT. IN MOST CASES, YOU 

WILL BE PERMITTED TO RECEIVE PAYMENT OR SET UP A PLAN BECAUSE STUDENT 

DEBT IS NON-DISCHARGEABLE



DO NOT IGNORE THE COURTS
RELEASE TRANSCRIPTS IF THEY ARE BEING HELD ONLY FOR NON-PAYMENT.

BE VERY CAREFUL ABOUT NOT RELEASING TRANSCRIPTS! THIS IS YOUR 

CHANCE TO BE PROACTIVE! IF THE BORROWER GETS A TRANSCRIPT, PERHAPS 

SHE’LL HAVE A JOB AND RESUME REPAYMENT ON HER LOANS. THINK 

POSITIVE!

SET YOUR COURSE FOR SUCCESS:

WRITE LETTERS TO THE BORROWER’S ATTORNEY AND COPY THE TRUSTEE TO

ACKNOWLEDGE THE BANKRUPTCY AND STATE THE SCHOOL’S POSITION ( OR 

EMPLOY AN ATTORNEY TO DO SO).

FILE A CLAIM IF DIRECTED TO DO SO BY THE COURTS. 

ALMOST NEVER IN CHAPTER 7’S AND ALWAYS IN CHAPTER 13’S. 

NEVER IGNORE A NOTICE FROM THE COURTS!



A SUGGESTION FROM 
EXPERIENCE

STUDENT LOANS ARE CONSIDERED “SELF-EXECUTING”, AND YOU ARE NOT 

REQUIRED BY LAW TO FILE A CLAIM UNLESS DIRECTED TO DO SO BY THE COURTS.

HOWEVER, IT IS STILL A GOOD IDEA TO FILE A CLAIM IN CHAPTER 13’S TO MAKE 

SURE YOU ARE ON THE MAILING MATRIX TO RECEIVE NOTICES REGARDING THE 

CASE. 

BEWARE! SOME UNSCRUPULOUS ATTORNEYS HAVE HIDDEN “PLAIN LANGUAGE 

DISCHARGE” IN CHAPTER 13 PROPOSED PAYMENT PLANS.  GET A COPY OF THE 

PLAN, REVIEW IT AND MAKE SURE THERE IS NO LANGUAGE THAT SAYS YOU

AGREE TO DISCHARGE THE LOAN AT THE END OF THE BANKRUPTCY—WHETHER

OR NOT IT IS PAID IN FULL!



HARDSHIP DISCHARGE

THE ONLY WAY OUT OF REPAYING A FEDERAL STUDENT 

LOAN IN BANKRUPTCY IS VIA A HARDSHIP DISCHARGE, 

IT DOESN’T HAPPEN OFTEN BUT IT DOES HAPPEN.

IT IS AN ADVERSARIAL PROCEEDING, AND YOU WILL BE 

NOTIFIED BEFORE THE CASE IS HEARD.

MAKE SURE YOU ARE ON THE MAILING MATRIX FOR 

BANKRUPTCY CASES BY COMMUNICATING WITH THE 

COURTS.



HARDSHIP DISCHARGE

COURTS USE DIFFERENT TESTS TO EVALUATE WHETHER A PARTICULAR 

BORROWER HAS SHOWN AN UNDUE HARDSHIP.

THE MOST COMMON TEST IS THE BRUNNER TEST WHICH REQUIRES A

SHOWING THAT :

1. THE DEBTOR CANNOT MAINTAIN, BASED ON CURRENT INCOME AND

EXPENSES, A “MINIMAL” STANDARD OF LIVING FOR THE DEBTOR AND

THE DEBTOR’S DEPENDENTS IF FORCED TO REPAY THE STUDENT LOANS;

2. ADDITIONAL CIRCUMSTANCES EXIST INDICATING THAT THIS STATE OF

AFFAIRS IS LIKELY TO PERSIST FOR A SIGNIFICANT PORTION OF THE

REPAYMENT PERIOD OF THE STUDENT LOANS; AND

3. THE DEBTOR HAS MADE GOOD FAITH EFFORTS TO REPAY THE LOANS.

(BRUNNER V. NEW YORK STATE HIGHER EDUC. SERVS. CORP., 831 F. 2D

395 (2D CIR. 1987). MOST, BUT NOT ALL, COURTS USE THIS TEST.)



IF ONE CAN SUCCESSFULLY PROVE UNDUE HARDSHIP, THEIR 

STUDENT LOAN WILL BE COMPLETELY CANCELED. FILING FOR 

BANKRUPTCY ALSO AUTOMATICALLY PROTECTS THE BORROWER  

FROM COLLECTION ACTIONS ON DEBTS, AT LEAST UNTIL THE 

BANKRUPTCY CASE IS RESOLVED OR UNTIL THE CREDITOR GETS 

PERMISSION FROM THE COURT TO START COLLECTING AGAIN

IF YOU CONTACT ME AFTER THE CONFERENCE, I CAN PROVIDE 

YOU WITH A WORKSHEET TO HELP DETERMINE IF A BORROWER 

MAY QUALIFY FOR THIS DISCHARGE.

ECONOMIC HARDSHIP



It is up to the court to decide whether you meet the “undue hardship” standard. Here are a few examples of

successful and unsuccessful cases.

1. A 50 year old student loan borrower earning about $8.50/hour as a telemarketer was granted a discharge.The

court agreed that the borrower had reached maximum earning capacity, did not earn enough to pay the loans and

support minimal family expenses and appeared trapped in a “cycle of poverty.”

2. A college-educated married couple proved undue hardship and were able to discharge their loans. They both

worked, but had income barely above poverty level. The court noted that the borrowers worked in worthwhile, although

low-paying careers. One worked as a teacher’s aide and the other as a teacher working with emotionally disturbed

children. Even with a very frugal budget, they had $400 more a month in expenses than income. Their expenses

included $100 monthly tuition to send their daughter to private school. Relatives paid for most of this and the couple

testified that they objected to the public school’s corporeal punishment policy. In agreeing to discharge the loans, the

court also found that the couple had acted in good faith because they asked about the possibility of a more affordable

repayment plan. Not all courts are as sympathetic to borrowers who work in low-paying careers. For example, one

borrower was denied a discharge because he worked as a cellist for an orchestra and taught music part-time. The

court suggested that this borrower could find higher-paying work. Another court came up with the same result for a

pastor. The court found that it was the borrower’s choice to work as a pastor for a start-up church rather than try to find

a higher paying job.

3. A number of courts have granted discharges in cases where the borrower did not benefit from the education or

went to a fraudulent school.

4. There have been mixed results when borrowers have tried to show that their financial difficulties will persist into

the future. For example, one court found that a borrower’s alcoholism was not an insurmountable problem, but some

borrowers have won these cases. In one case, a borrower’s testimony about her mental impairment, including evidence

that she received Social Security benefits, was enough to convince the court of undue hardship. The court agreed with

the borrower that her ongoing mental illness was likely to continue to interfere with her ability to work.

UNDUE HARDSHIP EXAMPLES



OBTAINING BANKRUPTCY 
INFORMATION

PUBLIC ACCESS TO COURT ELECTRONIC RECORDS (PACER) IS AN ELECTRONIC 

PUBLIC ACCESS SERVICE THAT ALLOWS USERS TO OBTAIN CASE AND DOCKET 

INFORMATION FROM FEDERAL APPELLATE, DISTRICT AND BANKRUPTCY 

COURTS, AND FROM THE U.S. PARTY/CASE INDEX VIA THE INTERNET. LINKS TO 

ALL COURTS ARE PROVIDED FROM THIS WEB SITE. ELECTRONIC ACCESS IS

AVAILABLE BY REGISTERING WITH THE PACER SERVICE CENTER, THE JUDICIARY'S 

CENTRALIZED REGISTRATION, BILLING, AND TECHNICAL SUPPORT CENTER.

YES, IT DOES COST MONEY, BUT NOT MUCH AND MOST ATTORNEYS USE THIS SITE

VCIS (VOICE CASE INFORMATION SYSTEM IS A FREE WAY TO FIND OUT THE 

STATUS OF A STUDENT’S BANKRUPTCY. YOU DO HOWEVER NEED TO LOCATE 

THE APPROPRIATE BANKRUPTCY COURT AND OBTAIN THE TELEPHONE NUMBER.



AFTER BANKRUPTCY

PUT THE ACCOUNT BACK INTO ACTIVE BILLING STATUS.

INTEREST DOES ACCRUE DURING BANKRUPTCY AND SHOULD BE PUT BACK ON AS 

OF THE DATE THE ACCOUNT WAS FROZEN, BUT THE ACCOUNT SHOULD NOT 

REFLECT ADDITIONAL AGING OR MONTHS PAST DUE.

HOLDS CAN GO BACK ON FOR NON-PAYMENT.

SEND BORROWERS A LETTER APPRISING THEM OF THEIR RETURN TO REPAYMENT. 

THIS IS A GREAT TIME TO OFFER REHAB, SO THEY CAN GET THE ACCOUNT CURRENT 

AND KEEP THEIR CREDIT CLEAN. 

BE PREPARED FOR CONFUSED BORROWERS WHO THINK “ALL DISCHARGEABLE 

DEBTS” INCLUDES THEIR STUDENT LOANS.

TIP: DEVELOP A LETTER TO SEND TO BORROWERS AFTER BANKRUPTCY EXPLAINING THE 

SCHOOL’S POSITION.



IN SCHOOL AND IN BANKRUPTCY?

AN ENROLLED BORROWER WHO FILES FOR BANKRUPTCY SHOULD HAVE THAT 

LOAN CLOSED IMMEDIATELY. 

IT WILL BE INCLUDED IN THE BANKRUPTCY, BUT LOANS ADVANCED 

AFTER THE DATE  OF FILING WILL NOT. GIVE THE BORROWER A NEW 

PROM NOTE AND A NEW LOAN FOR ADDITIONAL ADVANCES.

A STUDENT CAN QUALIFY FOR MORE LOANS EVEN IF THE LAST ONES WERE 

DISCHARGED IN BANKRUPTCY. 

A STUDENT MAY NOT BE DENIED LOANS BASED ON FILING 

BANKRUPTCY AS LONG AS ANY LOANS HE HAS ARE CURRENT.

HOWEVER A SCHOOL CAN CONSIDER THE STUDENT’S POST 

BANKRUPTCY PAYMENT/PERFORMANCE AS AN INDICATOR OF 

WILLINGNESS TO REPAY THE LOAN.



PROTECT YOUR SCHOOL

DON’T LET DEBT ACCUMULATE. BEGIN DEBT COLLECTION EARLY AND BE 

CONSISTENT! 

HAVE CLEARLY WRITTEN POLICIES REGARDING YOUR TUITION/AR AND PRIVATE 

LOANS. FURNISH THEM TO STUDENTS EVERY YEAR. GET THOSE PROMISSORY NOTES 

IN PLACE!

REMEMBER STUDENTS ARE ALLOWED TO INSPECT THEIR RECORDS EVEN IF THEY 

OWE MONEY. THIS DOES NOT MEAN YOU HAVE TO GIVE THEM A COPY OF THEIR 

TRANSCRIPTS.                                                    

.                                                  BE PROACTIVE!

ESTABLISH A PROMISSORY NOTE FOR STUDENTS WHO CANNOT PREPAY TUITION AND FEES                 



OTHER LEGAL HIGHLIGHTS

THE FOLLOWING ARE LAWS AND RULINGS THAT 

WE FEEL YOU SHOULD BE AWARE OF WHEN 

DEALING WITH THE COLLECTION OF PAST DUE 

LOANS AND RELATED EDUCATIONAL COSTS.



UNDUE HARDSHIP

COURT RULINGS IDENTIFY 3 KEY ELEMENTS THAT MUST BE PROVEN BY A 

PREPONDERANCE OF THE EVIDENCE:

BASED ON THE DEBTORS CURRENT INCOME THEY CANNOT 

MAINTAIN A MINIMAL STANDARD OF LIVING

THE CURRENT SITUATION IS LIKELY TO PERSIST FOR THE 

DURATION OF THE REPAYMENT PERIOD

A GOOD FAITH EFFORT HAS BEEN MADE TO REPAY THE LOANS

IF GRANTED YOU WILL SEE A MAJOR INTERVENING 

CIRCUMSTANCE DRAMATICALLY AFFECTED THE DEBTORS ABILITY TO 

EARN A LIVING.



INSTITUTIONAL VS FEDERAL DEBT IN 
BANKRUPTCY

VARIOUS CASES UPHOLD INSTITUTIONAL DEBT AS 

AN EDUCATION NECESSITY AS LONG AS:

FUNDS CHANGED HANDS

THERE WAS A SIGNED AGREEMENT

UPHELD IN 2ND, 3RD AND 7TH CIRCUIT 

COURTS (MID ATLANTIC, NEW ENGLAND 

& MIDWEST)



TELEPHONE CONSUMERS PROTECTION ACT 
(TCPA)

UNDERSTAND THAT CREDITORS (SCHOOLS) AND AGENCIES AND LAW FIRMS 

ARE LIABLE UNDER THIS LAW. ALSO THAT CREDITORS ARE LIABLE FOR ACTIONS 

OF THEIR AGENCIES.

THE KEY POINTS ARE PRIOR -AUTHORIZATION AND DIALING TECHNOLOGY

THE PERKINS MASTER PROMISSORY NOTE IN 2012 WAS CHANGED TO 

INCLUDE LANGUAGE THAT SHOULD BE ADOPTED BY ALL:

“ I AUTHORIZE THE SCHOOL, THE DEPARTMENT AND THEIR RESPECTIVE 

AGENTS AND CONTRACTORS TO CONTACT ME REGARDING MY LOAN 

REQUEST  OR MY LOANS AT THE CURRENT OR ANY FUTURE NUMBER 

THAT I MAY PROVIDE FOR MY CELLULAR PHONE OR OTHER WIRELESS 

DEVICE USING AUTOMATED TELEPHONE DIALING EQUIPMENT OR 

ARTIFICIAL OR PRERECORDED VOICE OR TEXT MESSAGES.”



FAIR DEBT COLLECTION PRACTICES ACT 
(FDCPA)

THIS LAW HAS BEEN IN EFFECT SINCE THE 1970S AND COVERS MANY 

ASPECT OF COLLECTIONS. THE AREA THAT HAS AFFECTED SCHOOLS HAS 

BEEN IN THE WORDING OF FEES VS COSTS AND THE ADDING OF 

COLLECTION COSTS TO DEBTS. SPECIFIC CASES HAVE DETERMINED THAT TO 

ADD LATE FEES AND OTHER FEES THE DEBTOR MUST AGREE IN ADVANCE AND 

THEY MUST BE IN THE CONTRACT LANGUAGE. FURTHERMORE THE 

COLLECTION AGENCY FEES ARE BETWEEN THE SCHOOL AND THE AGENCY 

AND MAY NOT BE ADDED AS AN ADDITIONAL COST TO THE DEBTOR. 

THIS IS OF COURSE DIFFERENT THAT WITH LOANS AND THE COURTS 

HAVE DETERMINED THAT “REASONABLE” MAY NOT BE WHAT THE 

SCHOOL AND AGENCY AGREE ON AND IS AN AREA OF CONCERN, SO 

TO BE CONSERVATIVE I WOULD SUGGEST THAT COLLECTION FEES BE 

ADDED ONLY TO LOAN DEBT.



AND MORE…..

ADDITIONAL STATE LAWS LIKE THE ROSENTHAL ACT IN CALIFORNIA WILL 

APPLY TO SCHOOLS WITH STUDENTS RESIDING IN THOSE STATES AND THE 

CONSUMER FINANCIAL PROTECTION BUREAU (CFPB)THAT WAS CREATED AS 

PART OF THE DODD-FRANK WALL STREET REFORM ACT IN 2010 ALL HAVE 

AREAS THAT APPLY TO US AND SHOULD BE COVERED IN FUTURE 

PRESENTATIONS.

MY DISCLAIMER!!

I AM NOT AN ATTORNEY AND THEREFORE THIS PRESENTATION IS NOT 

INTENDED AS LEGAL ADVICE AND DOES NOT REPLACE THE ADVICE OF 

YOUR UNIVERSITY COUNSEL. THIS PRESENTATION IS INTENDED FOR 

EDUCATIONAL AND INFORMATIONAL PURPOSES FOR THE CAMPUS 

BASED COMMUNITY.



THANK YOU

PLEASE FEEL FREE TO CONTACT ME:

MARK R. GOODMAN

OFFICE:702-891-0772

CELL: 856-577-7703

MARK@SECONDALLIANCE.COM


